
1 

 

 

 

 

 

 

 

 

 

 

 

 

Why Repatriation Matters 

Considering law, security, and ethical arguments in favour of 

repatriation of European Da’esh Militants 

 

 

Amman Center for Human Rights   

 

 

 

 

Prepared by Alexander Royall   



2 

WHY REPATRIATION MATTERS  

 

 

I. About ACHRS and this report ..................................................................................................... 3 

II. Background ............................................................................................................................... 5 

III. Law and practice .................................................................................................................... 9 

A. International law ............................................................................................................... 9 

B. Domestic law and procedures in Iraq ............................................................................... 10 

C. Reports on judicial processes in Iraq ................................................................................ 11 

IV. Best practices and theory .................................................................................................... 13 

A. Practice and theory: preventing future terrorism ............................................................. 14 

V. European stance on repatriation .............................................................................................. 21 

VI. Conclusion and recommendation ........................................................................................ 23 

 

 



3 

I. About ACHRS and this report 

 

The Amman Centre for Human Rights (ACHRS) stands firmly opposed to the use of the death penalty 

in any situation imaginable. It is for this reason that this report focuses on European states as, some 

of them, can be perceived as bastions in the fight to eradicate the death penalty worldwide 

considering they have banned this form of punishment in their own country and often plead to the 

international community to follow their lead. ACHRS considers it to be of great importance that these 

countries show their determination and conviction in opposing the death penalty as such 

steadfastness would set an example to the rest of the world. In that line of thinking, the cases of 

European Da’esh1 fighters that hold the nationality of one of the abovementioned states, regardless 

of any possible dual nationality, act as a critical challenge to the beliefs and principles of those states 

regarding the application of the death penalty as a viable judicial punishment.  

While the core argument of this report rests on the principle that European states should not 

tolerate the imposition of the death penalty, there are also other principles at stake that are assumed 

to be held dearly by the respective states. This report will discuss  on some accounts by monitoring 

bodies and (non-)governmental organisations that tell how Iraq’s apparent incapability of ensuring 

fair trials, with violations ranging from the use of torture to extract (false) confessions to meagre 

judicial representation and opportunities to properly prepare and contest in hearings. The failure of 

Iraq’s judicial system to ensure a fair trial partly results from resource strain, a problem that would be 

further exacerbated if European fighters are to be prosecuted in Iraq.  

The sensitivity of the specific case of European Da’esh fighters makes it imperative that the right 

decisions are made. The danger of purposely ignoring morals that are supposed to be innate and 

distinctive to a certain society, is that these morals are at risk of becoming nothing more than an 

empty accessory that can be used first and foremost as a political tool to gain influence in other states.  

Handing over judicial responsibility to Iraq, which is 5th on the list of states worldwide that carry out 

the most executions, is a conscious decision to avoid an awkward political debate in face of 

understandable but superficial and contradictory sentiments of citizens at home. It is a short-sighted 

trade-off between long-term security, humanitarian law, and ethics vis-à-vis short-term political gain 

and a false sense of security. 

                                                

1 Also known as Islamic State (IS), ISIS or ISIL, but in this report referred to as Da’esh. 

https://www.amnesty.org/en/latest/news/2019/04/death-penalty-facts-and-figures-2018/
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The following report is meant to be a summary of the current situation surrounding justice and 

European Da’esh militants in Iraq. It is the intention of this report to contextualise the debate in light 

of the different aspects that are involved. It will take note of the relevant judicial frameworks in Iraq - 

domestic and international - and the European states - international. This is followed by an attempt 

to give an indication of the reality on the ground in Iraq by highlighting key findings of monitoring 

bodies and NGOs who have been in Iraq to observe trials and hearings. The subsequent chapter will 

provide a brief insight into the ideas and proposals by researchers and policymakers, building upon 

theories and lessons learnt. The last chapter will dig deeper into European countries ’position on 

repatriation. 
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II. Background  

While Iraq has been going through an uninterrupted period of conflict and instability following the 

2003 invasion by the United States (US) and its allies, Syria’s turmoil came into being at a later stage 

in 2011 when regionwide mass protests also sparked open dissent against Bashar al-Assad’s heavy-

handed authoritarian rule. Assad rebuffed the calls for regime change and relentlessly repressed 

peaceful protesters. To ensure that there would be no viable and dominant alternative to his rule, 

Assad and his cronies worked to shatter and delegitimise the opposition through torture, by 

emphasising foreign malignant ties, and, allegedly, letting loose not so peaceful dissidents. 

 The ensuing civil war in Syria has caused more than 384,000 deaths, including at least 116,000 

civilians and excluding some 88,000 people who have died of torture in regime prisons. While 

estimates of casualties resulting from the 2003 invasion of Iraq and the subsequent occupation and 

insurgency are more disputed and vary significantly, the estimates generally surpass the casualty rate 

of the Syrian civil war. These conditions in Syria and Iraq had set the scene that enabled the uprising 

of various al-Qaeda affiliated groups.  

 The most savage and notorious group within the Salafi-jihadi scene turned out to be Da’esh. 

While at first having entered Syria as an al-Qaeda affiliate, the group of people that were led by Abu 

Bakr al-Baghdadi already underheld an uneasy relationship with the al-Qaeda core leadership. The 

group that began operating under the name as Jama’at al-Tawhid wal-Jihad and later on as al-Qaeda 

in Iraq and Islamic State of Iraq, was founded by Abu Musab al-Zarqawi in 1999. The Jordanian gained 

notoriety in Iraq by relying on ruthless and brutal attacks in a long-lasting insurgency, targeting both 

Westerners and Shiites. Especially the latter target caused concern for the al-Qaeda central leadership 

as they were worried that it would weaken the support for their cause in the Muslim world.  

 The civil war and the ensuing power vacuum in Syria created an opportunity for Abu Bakr al-

Baghdadi to, once again, operate independently from al-Qaeda and carry out the savage vision of al-

Zarqawi. In June 2014, al-Baghdadi proclaimed an Islamic State that spanned across Syrian and Iraqi 

territory, and quickly thereafter officially untied its bonds with al-Qaeda central. Da’esh, according to 

the Global Coalition to Defeat Daesh, controlled about 110,000 km2 of territory in Syria and Iraq at its 

peak, home to a population of 7.7 million people, and attracted over 40,000 foreign fighters. 

 Six years later, Da’esh lost its last territorial stronghold (in the Levant) after a lengthy and 

bloody campaign carried out by predominantly Kurdish forces, with support from the US and its allies. 

Even before al-Baghouz fell in March 2019 and US President Donald Trump announced the death of 

Abu Bakr al-Baghdadi in October 2019, the immense scale of atrocities committed by Da’esh was being 

https://www.syriahr.com/en/wp-content/uploads/2020/06/14-y-en.pdf
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uncovered. Da’esh has carried out systematic violations of international human rights and 

humanitarian law as it practised torture, slavery, sectarian cleansing, and even genocide2.  

While mass graves are still being discovered, European states continue to bicker about what 

ought to be done with their nationals who travelled to Syria and Iraq to join Da’esh. Meanwhile, Iraq 

and Syria are stuck with tens of thousands of Da’esh supporters that need to be dealt with before they 

can move on and think about rebuilding their countries. This heavy load is therefore accompanied 

with a sense of urgency as reconstruction is needed to eradicate the breeding ground for extremism 

in the first place. This urgency, in combination with the general sense of animosity towards Da’esh, 

and especially foreign fighters, has led to quick 10-minute lasting trials that lack most prerequisites of 

a fair trial, which will be discussed in the next chapter.  

Agnes Callamard, the UN Special Rapporteur on extrajudicial, summary or arbitrary 

executions, has urged the Iraqi government to refrain from “hasty judgment and execution of ISIL 

members” as she stated that “the people of Iraq, the victims and survivors of the conflict, deserve a 

legal framework and a judicial response that properly reflect the nature of the crimes committed, 

which are on a par with atrocity crimes investigated and tried in other parts of the world”. She 

emphasised that “to help ensure the promise of peace is secured on strong foundations, extrajudicial 

killings and disappearances in retaliation for ISIL’s crimes, such as those which occurred in the 

liberation of Fallujah and Mosul, must cease immediately and all must be investigated”. In her 2018 

Nobel Peace Prize acceptance speech, Nadia Murad, an influential figure in raising awareness of the 

crimes committed by Da’esh against the Yezidis, echoed a similar message. She explained that the 

perpetrators of the crimes must be brought to justice and the truth must be told if Iraq wants to 

“achieve peace and co-existence among the various components of Iraq”.  

Meanwhile, the threat of a Da’esh resurgence continues to be present3, albeit in a different 

form. Insurgency attacks, especially targeting the Syrian Democratic Forces (SDF) have steadily 

increased and endured since 2019 4 , relying primarily on Improvised Explosive Devices (IEDs), 

kidnappings, ambushing of convoys, attacking outposts, and prison break attempts. A US Defense 

                                                

2 Reports by the UN have shown discoveries of 202 mass graves containing the remains of thousands of victims in Iraq in 
areas formerly controlled by Da’esh (in the governorates of Ninewa, Kirkuk, Salah al-Din and Anbar). Other reports 
(28/10/2016;08/06/2017;27/09/2017;02/11/2017) by the UN Human Rights Office have indicated mass killings, 
executions, and other human rights abuses. Sectarian cleansing and genocide concern the atrocities committed against the 
Yezidis. The United Nations, European Parliament, and the Council of Europe have labelled it as genocide.   

3 The latest UN report (August 2020) estimated that there are about 10,000 Da’esh fighters that remain active in the 
border region between Iraq and Syria and the Hamrin Mountains in north-eastern Iraq. 

4 A comparison between early 2019 and early 2020 reveals a significant increase in the number of attacks by Da’esh in Iraq 
and the Syria. 

https://www.middleeastmonitor.com/20201021-iraq-discovers-mass-grave-of-daesh-victims-in-kirkuk/
https://www.nytimes.com/2018/04/17/world/middleeast/iraq-isis-trials.html
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=22454&LangID=E
https://www.nobelprize.org/prizes/peace/2018/murad/55705-nadia-murad-nobel-lecture-2/
https://english.alaraby.co.uk/english/news/2020/10/6/two-policemen-killed-in-is-attack-in-north-iraq
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=23831&LangID=E
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=20783&LangID=E
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=21701&LangID=E
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=22166&LangID=E
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=22343&LangID=E
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=20330&LangID=E
https://www.europarl.europa.eu/doceo/document/RC-8-2016-0149_EN.pdf?redirect
https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-EN.asp?fileid=24219&lang=en
https://digitallibrary.un.org/record/3874983
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Department report detailed how Da’esh is seeking to recruit from internally displaced persons (IDPs) 

in Syria, specifically in Hasakah Governorate, and is reorganising its leadership and organisational 

structure in Iraq. The Global Coalition declared in November 2019 that the purported enduring defeat 

is now threatened.   

The political and security situation has exacerbated with Turkey’s so-called “Operation Spring 

Peace” military invasion of northern Syria in October 2019, the withdrawal of most US forces, the 

resulting weakness of the SDF, and Assad’s intensified attempts to regain control over the country 

with the backing of Russia and Iran. The focus of the SDF, who are in control of more than 30 Syrian 

prisons and camps that are holding Da’esh affiliated individuals, had to shift towards defending 

themselves against a Turkish invasion. The Turkish operation came at a time when the SDF was already 

sending out distress signals and calls for assistance and repatriation of foreign nationals as they were 

struggling to control the prisons and camps. Although the exact numbers are unclear, it is suspected 

that hundreds of alleged Da’esh supporters have escaped during this period5.  

 The US has frequently asked European states to repatriate their nationals as it views the SDF-

controlled detention camps as too risky and a short-term solution. The US itself has recently 

announced that it has successfully repatriated its last 27 citizens, including two British nationals that 

were part of the notorious group of four men known as the Beatles6. Although Kurdish authorities in 

northern Syria have declared that they would try foreign nationals themselves, with support of the 

Netherlands and Sweden, there are clear doubts about their capacity to do so efficiently and according 

to international law. This is not only demonstrated by the aforementioned jail breakouts, but also by 

the decision to release hundreds of suspected Da’esh supporters in a system that relies predominantly 

on tribal oversight. Many of the detainees have been transferred to Iraq following the final territorial 

battles in al-Baghouz. That way, terrorist suspects can be tried and the judicial and political instability 

of northern Syria can be circumvented.  

This report attempts to explain why foreign fighters should not be tried in Iraq, but rather in 

their home states. European states have so far shown little enthusiasm for the idea of repatriating 

their nationals. Hisham al-Hashimi, an Iraqi researcher who was murdered not long ago, stated that 

“except Germany, no other European country is interested in the return of their citizens accused of 

being Da’esh members …. Western countries do not have a policy for jihadi returnees, they are not 

ready for their arrival … and if they get a death penalty in Iraq, they will be thankful.”  

                                                

5 Kurdish officials reported the escape of 785 women and children from the Ain Issa camp on 13 October 2019.  

6 These men were behind the kidnappings and beheadings of Westerners, including American citizens such as James Foley.  

https://uk.ambafrance.org/ISIS-s-lasting-defeat-is-threatened-according-to-Global-Coalition
https://twitter.com/realDonaldTrump/status/1096980408401625088
https://english.alaraby.co.uk/english/news/2020/10/2/us-charges-last-american-is-suspects-captured-in-syria
https://www.rudaw.net/english/middleeast/syria/21102020
https://www.al-monitor.com/pulse/originals/2020/03/syria-sdf-rojava-isis-european-militants-trials-al-hol-camp.html
https://twitter.com/RojavaIC/status/1230174481676750848
https://www.rudaw.net/english/middleeast/syria/21102020
https://twitter.com/RojavaIC/status/1312998171518398470?s=08
https://www.middleeasteye.net/news/syria-kurds-release-more-600-prisoners
https://www.alaraby.co.uk/%25D9%2587%25D9%2584-%25D9%258A%25D8%25A4%25D8%25AF%25D9%2591%25D9%258A-%25D8%25AA%25D8%25B3%25D9%2584%25D9%2591%25D9%2585-%25D8%25B9%25D9%2586%25D8%25A7%25D8%25B5%25D8%25B1-%2522%25D8%25AF%25D8%25A7%25D8%25B9%25D8%25B4%2522-%25D9%2584%25D9%2580%2522%25D8%25BA%25D9%2588%25D8%25A7%25D9%2586%25D8%25AA%25D8%25A7%25D9%2586%25D8%25A7%25D9%2585%25D9%2588%2522-%25D8%25AC%25D8%25AF%25D9%258A%25D8%25AF-%25D9%2581%25D9%258A-%25D8%25A7%25D9%2584%25D8%25B9%25D8%25B1%25D8%25A7%25D9%2582%25D8%259F
https://foreignpolicy.com/2019/09/15/they-left-to-join-isis-now-europe-is-leaving-their-citizens-to-die-in-iraq/
https://uk.reuters.com/article/uk-syria-security-turkey-belgium-idUKKBN1WV2K6
https://www.bfmtv.com/politique/gouvernement/syrie-la-france-inquiete-apres-la-fuite-de-proches-de-membres-de-daesh-d-un-camp-de-deplaces_AV-201910130046.html
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Although it should be acknowledged that European fighters do constitute a minority of ISIS 

supporters and fighters in the region and, therefore, repatriation would not immediately solve the 

larger practical problem of the thousands of Iraqis and Syrians that would remain in the region, there 

are several important reasons why the specific issue of Western fighters should be resolved quickly 

and efficiently. This report argues that it is the best policy alternative when considered international 

and domestic law, international and domestic security, and ethics and soft power.  
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III. Law and practice 

A. International law  

There is not a universal treaty that explicitly prohibits the death penalty. However, organisations such 

as Amnesty International argue that the death penalty breaches the right to life and the right to live 

free from torture or cruel, inhuman or degrading treatment or punishment, which are both rights that 

are protected under the Universal Declaration of Human Rights (United Nations, 1948). There are 

several treaties that are made with the intention of making the death penalty occur less frequently. 

The most important and relevant international treaty that ought to place limitations on the imposition 

of the death penalty, is the International Covenant on Civil and Political Rights (ICCPR). Iraq ratified 

the ICCPR in 1971. 

Article 6 of the ICCPR states that the death penalty shall not be imposed if a fair trial has not 

been granted; if there was no public hearing by a competent, independent, and impartial tribunal 

established by law; if there was no adequate time and facilities for the preparation of the defendant’s 

defence and no opportunity to communicate with counsel of their choosing; if the crime was not 

punishable by death at the time it was committed; if the offender is not entitled to seek pardon or a 

lesser sentence; if the offender is under the age of 18; if the offender is pregnant; or if there was no 

opportunity to have a first conviction and sentence reviewed by a higher tribunal. Most of these 

conditions are provided by the ICCPR. For example, the right to a fair trial (principally Article 14 and 

26 in the ICCPR) concerns fundamental provisions and conditions that should apply for a defendant 

such as the presumption of innocence, the right to appoint counsel of one’s own choosing, sufficient 

time to prepare a defence, an impartial tribunal, and the right to a review by a higher tribunal.  

Regarding the legal responsibility of European states, we can look at more legally binding 

documents than just the ICCPR. For example, each state is a party to the European Convention on 

Human Rights (ECHR) which states similar human rights as mentioned above in the ICCPR, such as the 

right to life (Article 2) , the prohibition of torture (Article 3), and the right to a fair trial (Article 6). 

Protocol 6 and Protocol 13 of the Council of Europe bound European states to abolishment of the 

death penalty (in time of war and in all circumstances respectively).  

The European states are also bound by the Convention against Torture, and, in this particular 

debate, especially Article 3, as it binds states to the promise that they “shall [not] expel, return … or 

extradite a person to another State where there are substantial grounds for believing that he would 

be in danger of being subjected to torture”. European citizens who decided to travel to Syria or Iraq 

to fight for Da’esh were, of course, not expelled, returned, or extradited by their state. However, 

https://www.amnesty.org/en/what-we-do/death-penalty/
https://en.wikisource.org/wiki/International_Covenant_on_Civil_and_Political_Rights
https://www.ibanet.org/Human_Rights_Institute/About_the_HRI/HRI_Activities/death_penalty_resolution.aspx
https://www.echr.coe.int/Documents/Convention_ENG.pdf
https://www.echr.coe.int/Documents/Convention_ENG.pdf
https://www.echr.coe.int/Documents/Library_Collection_P6_ETS114E_ENG.pdf
https://www.echr.coe.int/Documents/Library_Collection_P13_ETS187E_ENG.pdf
https://www.ohchr.org/EN/ProfessionalInterest/Pages/CAT.aspx
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Article 7 of the ICCPR states that “no one shall be arbitrarily deprived of the right to enter his own 

country”. This right has also been formulated in the Universal Declaration of Human Rights (1948) and 

the Fourth Geneva Convention (1948). A case could therefore be made that, if a European national 

wishes to return, the European state must make that option available, especially if there is proof, or 

suspicion on substantial grounds, that they will otherwise be subjected to torture.  

At the UN level, the Security Council has adopted Resolution 2178 (2014) and Resolution 2396 

(2017) encouraging Member States to address the threats appropriately. UN Security Council 

Resolutions 2178 and 2396 impose a legal obligation on States to bring terrorists to justice and to 

develop and implement appropriate prosecution, rehabilitation, and reintegration strategies for 

returning foreign terrorist fighters. Resolution 2190, drafted by the Council of Europe, bounds 

member states to “prevent and punish acts of genocide, and their general responsibility to act against 

crimes under international law”.  

 

B. Domestic law and procedures in Iraq  

Terrorism-related cases consist of a pre-trial investigation, during which the judges are leading the 

fact-gathering process, and a main trial. The verdict in the main trial can be appealed by the defendant 

in the Court of Cassation and the verdict will automatically be directed through to the High Federal 

Appeals Court in Baghdad for review of the verdict within 10 days if it concerns a death sentence or 

life imprisonment.   

 The Iraqi Criminal Procedure Code guarantees a fair trial and procedural guarantees, and the 

Iraqi Constitution prohibits the use of force, threat, or torture in extracting confessions (Article 333). 

Defendants have the usual fair trial-related rights, such as the right to remain silent, to cross-examine 

witnesses, the right to a public hearing, and so on. However, the Criminal Procedure Code allows 

statements from secret informants when it concerns the State’s security or crimes punishable by 

death, and thus any terrorism-related case.  

 Iraq’s Anti-Terrorism Law no. 13 of 2005 defines terrorism as “every criminal act committed 

by an individual or an organized group that targeted an individual or a group of individuals or groups 

or official or unofficial institutions and caused damage to public or private properties, with the aim to 

disturb the peace, stability, and national unity or to bring about horror and fear among people and to 

create chaos to achieve terrorist goals.” The Office of the High Commissioner for Human Rights 

(OHCHR) argues that the broad definitions of terrorism under the existing anti-terrorism laws “make 

https://www.undocs.org/S/RES/2178%2520(2014)
https://undocs.org/S/RES/2396(2017)
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-EN.asp?fileid=24219
https://www.refworld.org/docid/452524304.html
https://www.refworld.org/docid/5bd093414.html
https://www.ohchr.org/Documents/Countries/IQ/UNAMI_Report_HRAdministrationJustice_Iraq_28January2020.pdf
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them susceptible to subjective and overly discretionary interpretation”. Subchapter C will go into 

more detail about the application of the Anti-Terrorism Law and its shortcomings.  

 Under the Anti-Terrorism Law (Article 4), “any one [sic] who committed, as a main perpetrator 

or a participant, any of the terrorist acts stated in the second & third articles of this law, shall be 

sentenced to death. A person who incites, plans, finances, or assists terrorists to commit the crimes 

stated in this law shall face the same penalty as the main perpetrator”. However, in the Kurdish region 

of Iraq, the autonomous Kurdish Regional Government has had a de facto moratorium on the death 

penalty since 2008.  

 

C. Reports on judicial processes in Iraq  

 

From January 2018 to October 2019, the Iraqi judiciary had processed over 20,000 terrorism-related 

cases, with thousands of new ones pending as of January 2020. Already before 2018 the Iraqi judiciary 

processed many Da’esh-related cases7 and many new cases have been treated this year so far, albeit 

slowed down due to the Covid-19 pandemic that is affecting Iraq particularly hard.  

 The United Nations Assistance Mission for Iraq (UNAMI) monitored more than 500 terrorism-

related criminal court hearings in Iraq between 1 May 2018 and 31 October 2019. The overall findings 

conclude that there is a disturbing lack of respect for procedural guarantees and fair trial rights. This 

raises serious concerns that death sentences are carried out in violation of Article 6 and Article 14 of 

the ICCPR. The main areas of concern include violations of fair trial standards, an overreliance on 

confessions with frequent allegations of torture or ill-treatment, the overly broad and vague definition 

of terrorism and related offences (the anti-terrorism legal framework), death penalty sentences for 

acts that do not meet the ‘most serious crimes ’threshold, and restrictions on publicity of hearings. 

 UNAMI’s observation pointed out three areas of concern, i.e. adequate time and facilities to 

prepare defence, effective legal representation, and reliance on anonymous informants and 

intelligence or security reports. 77% of the hearings observed by UNAMI involved a case where the 

defence lawyer was assigned at the beginning of the trial session and therefore had little opportunity 

to familiarise themselves with the case file or to prepare a defence. The appointed lawyers often 

played a passive role and were not (allowed to be) present during interrogations. Finally, UNAMI 

                                                

7 7,374 people were charged with Da’esh membership since 2014. 92 were sentenced to death and executed.  

https://www.ohchr.org/Documents/Countries/IQ/UNAMI_Report_HRAdministrationJustice_Iraq_28January2020.pdf
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observed that 69% of the terrorism-related cases relied heavily on anonymous witness statements 

and security or intelligence reports.  

 70% of observed terrorism-related cases relied on confessions and in 59% of the hearings 

defendants withdrew their confessions, thereby indicating the possible involvement of torture in 

previous stages of the process. In 42% of the terrorism-related hearings, allegations of torture or ill-

treatment were made.  

 As mentioned before, the Anti-Terrorism Law (Article 4) prescribes that anyone who is 

participant of terrorism, even if it is merely assistance or financing, should face the death penalty. 

UNAMI expressed its concerns about this Article and observed that even people that provided 

absolute basic support, such as “cooking or selling vegetables and family members of ISIL [Da’esh] 

members, including women and children” were convicted with the death penalty. In two hearings, the 

court even sentenced defendants for having provided medical aid to Da’esh militants.  

Perhaps the most telling statistic of all is that 31,5% of defendants in terrorism-related cases 

were convicted with the death penalty against the usual 3% general crime average. This would often 

solely be based on the charge that the defendants were members of a terrorist organisation.  

Human Rights Watch (HRW) published similar condemning reports in December 2017. The 

HRW report states that “authorities appear to be prosecuting all ISIS suspects in their custody under 

counterterrorism laws, primarily for ISIS membership, and not focusing on specific actions or crimes 

that may have been committed.” However, in 2019 HRW observed that, specifically in the Nineveh 

Governorate, there were some improvements regarding the evidentiary standard to detain and 

prosecute suspects and courts relied less on solely confessions.  

 In 2019, seven French nationals were sentenced to death in Iraq after they were arrested in 

Syria and transferred to Iraq by the Syrian Democratic Forces (SDF). The Special Rapporteur on 

extrajudicial, summary or arbitrary executions, Agnes Callamard, expressed her concerns and pressed 

the French Government to act and repatriate Fodil Tahar Aouidate, Mourad Delhomme, Karam El 

Harchaoui, Bilel Kabaoui, Léonard Lopez, Brahim Nejara and Vianney Ouraghi, who were all charged 

with “membership of a terrorist organisation”.   

 

 

 

  

https://www.hrw.org/report/2017/12/05/flawed-justice/accountability-isis-crimes-iraq
https://www.hrw.org/news/2019/03/13/iraq-key-courts-improve-isis-trial-procedures
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=24887&LangID=E
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IV. Best practices and theory  

The abovementioned reports have shown that, while Iraq is bound to the ICCPR and domestic laws 

that are meant to ensure fair trials and limit the occurrence of the death penalty to the bare minimum, 

the decision to try European nationals in Iraq would be a decision made regardless of the available 

proof or, at the very least, suspicion on substantial grounds that these trials do not match domestic 

or international law standards of the European states involved. 

 There are currently four policies popular amongst western governments: arrest and 

prosecution by local authorities, local prosecution by an international tribunal, preventing migration 

to own country, and setting infeasible conditions for return.  

The first option is problematic due to the absence of a fair trial and the prevalence of the 

death penalty as conviction in Iraq, as mentioned in the sections above. It also risks further 

radicalisation in local prisons and detention camps, a concern that is acknowledged by Iraqi politicians. 

An international tribunal would be politically improbable because of the required support of 

the full UN Security Council - but division among the five permanent members of the UN Security 

Council has obstructed attempts to refer cases to the International Criminal Court or set up an ad-hoc 

international tribunal - and it would also attract criticism for overlooking war crimes of other parties8.  

The idea to prevent foreign fighters of returning by stripping them of their nationality is not 

only against international law, it is also inefficient and even counter-productive.  

The fourth ineffective alternative is the passive and faux repatriation by demanding foreign 

fighters to approach the relevant consulate or embassy in the region before repatriation can be 

initiated. This will most likely lead to prosecution in Iraq or Syria as most foreign fighters to whom the 

policy concerns are detained and unable to leave.  

 So, what are the available alternatives? What are, when taken every single aspect into 

consideration, the best policy options for European governments? For this we can look at the best 

practices and theories concerning this issue. The presence of laws and human rights, whether 

international or domestic, does not necessarily mean that all laws will be automatically followed or 

that every human right will be respected. In practice, people need to be convinced to enact laws and 

human rights.  

                                                

8 For example, the many war crimes committed by the Assad-backed forces, Iraqi forces, US-backed SDF forces, and other 

opposition groups including groups that are aligned with other extremist groups such as al-Qaeda.  

https://icct.nl/publication/the-repatriation-of-foreign-fighters-and-their-families-options-obligations-morality-and-long-term-thinking/
https://www.alaraby.co.uk/%25D9%2587%25D9%2584-%25D9%258A%25D8%25A4%25D8%25AF%25D9%2591%25D9%258A-%25D8%25AA%25D8%25B3%25D9%2584%25D9%2591%25D9%2585-%25D8%25B9%25D9%2586%25D8%25A7%25D8%25B5%25D8%25B1-%2522%25D8%25AF%25D8%25A7%25D8%25B9%25D8%25B4%2522-%25D9%2584%25D9%2580%2522%25D8%25BA%25D9%2588%25D8%25A7%25D9%2586%25D8%25AA%25D8%25A7%25D9%2586%25D8%25A7%25D9%2585%25D9%2588%2522-%25D8%25AC%25D8%25AF%25D9%258A%25D8%25AF-%25D9%2581%25D9%258A-%25D8%25A7%25D9%2584%25D8%25B9%25D8%25B1%25D8%25A7%25D9%2582%25D8%259F
https://www.reuters.com/article/us-mideast-crisis-warcrimes/middle-east-refugees-help-europe-prosecute-war-crimes-idUSKCN0YI0WW
https://icct.nl/publication/countering-terrorism-through-the-stripping-of-citizenship-ineffective-and-counterproductive/
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 It can be a challenge at times to convince the majority that (international) law and human 

rights must be respected and enacted over emotional arguments that contradict exactly those laws 

and rights on which we base our claim to be a civilised people. The number of attacks by Islamist 

terrorists in Europe has increased significantly during the rise of Da’esh, since 2014. Although terrorist 

attacks in Europe still impact a relatively small number of people, the attacks are designed to have an 

impact9 and evoke a heavy response and polarisation. Therefore, it is not at all surprising that many 

Europeans are calling for a policy that provides a sense of immediate security.  

However, the following subchapter will explain why repatriation is nonetheless the optimal 

alternative. And it is not so only for legal reasons, but also for security and ethical reasons. Essentially, 

the decision to leave European fighters and their families in Iraq or Syria merely provides a false sense 

of security as long-term consequences are most likely to be worse than the otherwise short-term 

consequences of repatriation.   

 

A. Practice and theory: preventing future terrorism  

A continuation of the current status quo means that most European fighters will either be detained in 

camps in Syria and Iraq or executed. Both capital punishment and life-long detention feed into the 

narrative of grievance, martyrdom, and revenge, and can be instrumentalised as a recruiting tool for 

future generations. Serious suspicions and observations have also indicated torture and ill-treatment, 

unfair trials, and unreasonable use of the death penalty for minor actors such as drivers and cooks. 

With currently tens of thousands of people still awaiting their trial, a perpetuation of such 

misapplications will only make it harder for the Iraqi government to unite the country and the different 

groups of people and communities.  

 Pokalova argues that lessons from the past suggest that “returnees have the potential to 

expand terrorist networks, to co-opt new conflicts for the jihadist cause, and to build effective training 

facilities for new generations of foreign fighters”10. In fact, many veterans have consistently played a 

significant role in leading Salafi-jihadist militant groups into conflicts, through either mobilisation, 

fighting or leadership.  

                                                

9 Consider, for example, the impact of the attack in Strasbourg in 2018, the attack in La Rambla Street in Barcelona in 2017, 
the Manchester concert bombing in 2017, the attack in Stockholm in 2017, the 2017 attack on the Westminster Bridge in 
London, the Berlin Christmas market attack in 2016, the 2016 attack in Nice on Bastille day, the Zaventem airport attack in 
2016, the 2015 terrorist attacks in Paris (Charlie Hebdo and Bataclan), and more.  

10   E. Pokalova. “The Returnee Challenge”. See page 5. 

https://www.politico.eu/article/europe-hasnt-won-the-war-on-terror/
https://www.justsecurity.org/72152/the-beatles-on-trial-obtaining-justice-for-victims-of-foreign-isis-fighters/
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Ever since the Soviet-Afghan War in the 1980s, Salafi-jihadist militants have used their 

experience and reputation to participate in global conflicts11 and carry out terrorist attacks all around 

the world. 76% of the 100 most prominent jihadists have been foreign fighters at some point in their 

lives. From a security perspective, Mehra and Paulussen argue that “a controlled return of foreign 

fighters and their families is more desirable than having foreign fighters released, escape prison and 

justice, join another terrorist group, fuel yet another conflict, or return unseen years later.”  

They also point out that European governments have a moral obligation to repatriate and try 

their citizens as, in the end, they are products of their societies and their problematic products should 

not just be “dumped” into Iraq and Syria which are already under a heavy strain with thousands of 

cases of just Iraqi and Syrian militants that need to be prosecuted.  

As mentioned in the former chapter, the conditions in Iraq are bad. There are many instances 

of alleged torture or ill-treatment and unfair trials. Iraqi parliament members Rezan Sheikh told al-

Monitor that “our prisons have many problems and are not correctional facilities … and they can easily 

lead to the creation of a new terrorist organization”. Al-Monitor reported that overcrowding in prisons 

and detention centres exceeded 120%.  

The core of Da’esh exists of former al-Qaeda fighters who came out of prison in Iraq and were 

even further radicalised in these periods as a result of the conditions in US or Iraqi prisons. A study of 

the 100 most influential jihadis showed that 65% of them spent time in prison, and most of the time 

for ideological reasons. It is therefore not unrealistic to think that prisoners who might be able to 

escape, which is increasingly likely due to the ongoing instable political and security situation on the 

ground, will regroup and pose a similar or even bigger threat than before as they would most likely be 

further radicalised, have an expanded and closer network due to their time in prison with other 

extremists, and more experience. The case of Belgian fighter Oussama Atar demonstrated once again 

that prison time – Camp Bucca and Abu Ghraib – can provide someone with the opportunity to 

network and radicalise. Atar used his experience and connections to orchestrate the November 2015 

attacks in Paris and March 2016 attacks in Brussels, killing 162 people in total. The EU’s 

counterterrorism coordinator, Gilles de Kerchove, also warned for the potential danger of detention 

as “prisons are often an incubator of radicalisation”. 

American general of the CENTCOM, McKenzie, also warned that the security threat will just 

return in the long run, in about 10 to 15 years, if the international community fails to properly deal 

                                                

11 For example, conflicts in the 1990s such as the Bosnian War, Chechen Wars, War in North-West Pakistan, Iraq War and 
the Iraqi Insurgency.  

https://institute.global/sites/default/files/inline-files/IGC_Milestones-to-Militancy.pdf
https://icct.nl/publication/the-repatriation-of-foreign-fighters-and-their-families-options-obligations-morality-and-long-term-thinking/
https://icct.nl/publication/the-repatriation-of-foreign-fighters-and-their-families-options-obligations-morality-and-long-term-thinking/
https://www.al-monitor.com/pulse/originals/2019/05/iraq-france-islamic-state.html
https://www.al-monitor.com/pulse/originals/2019/05/iraq-france-islamic-state.html
https://www.al-monitor.com/pulse/originals/2019/05/iraq-france-islamic-state.html
https://institute.global/sites/default/files/inline-files/IGC_Milestones-to-Militancy.pdf
https://foreignpolicy.com/2019/09/15/they-left-to-join-isis-now-europe-is-leaving-their-citizens-to-die-in-iraq/
https://www.euractiv.com/section/defence-and-security/interview/eu-counter-terrorism-chief-%25D0%2595urope-may-see-something-like-daesh-2-0/
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with the approximately 70,000 suspected ISIS adherents that are currently detained in Syria (al-Hawl 

camp). 

From Da’esh’s point of view, there are four strategic options that it could pursue. They could 

attempt to re-establish the Caliphate by going after the territory they lost, they could accept the loss 

of territory and go underground, they could pursue Jihad against the West (and Russia), or they could 

create micro caliphates spread out across the world (global insurgency). Some argue that they are 

gravitating towards the latter strategic option in which the organisation will decentralise and rely on 

feudal war.  

New locations where Da’esh could regain ground, fuel existing conflicts, and rebuild its 

organisation are Libya, the Sinai Peninsula, Afghanistan, Yemen, and the Philippines. The latest UN 

report on the threat of Da’esh also mentions activity of Da’esh branches in the Sahara with the Islamic 

State in the Greater Sahara (ISGS) in and around Mali, Burkina Faso, and the Niger, and the Islamic 

State West Africa Province (ISWAP) that is mainly active in Nigeria, southern Niger, and north-western 

Cameroon. Other options in Africa are also Somalia and the Democratic Republic of the Congo (DRC).  

The shift from territorial caliphate building to a decentralised global insurgency that relies on 

so-called “wilayats” (provinces) would mean that Da’esh will follow a similar strategy to al-Qaeda. The 

question is how this will impact al-Qaeda and the relationship between al-Qaeda and Da’esh. 

Researchers Alma Keshavarz and Robert J. Bunker explain that al-Qaeda has greatly benefited from 

the attention that Da’esh has received in counter-terrorism operations. They claim that al-Qaeda has 

a larger force than ever before with between 32,200 to 44,200 fighters now globally deployed. The 

researchers warn that12“ the threat that ISIS [Da’esh] fighters, battle-hardened, will join al-Qaeda once 

they escape from prison and thereby the forces of the two groups would be combined and strengthen 

the original number one enemy regarding extremist Islamist terrorist groups”.  

A possible rapprochement between Da’esh and al-Qaeda would become more likely if men in 

leadership positions are killed as it would annul the personal alliances that exist and that are keeping 

the rivalry in place13. This poses a much larger security threat than the threats posed by repatriation. 

The threat of lateral battlefield transfer poses the largest security risk. The recent developments 

between Armenia and Azerbaijan in the Nagorno-Karabakh conflict will provide more insight into 

whether the threat of lateral battlefield transfer is real and whether Da’esh will shift its focus to 

regional and global conflicts and failed states to rebuild momentum. This specific conflict would fit 

                                                

12 See page 78. 

13 See page 19.  

https://publications.armywarcollege.edu/pubs/3734.pdf
https://news.un.org/en/story/2017/11/637592-returning-foreign-terrorist-fighters-pose-enormous-challenge-no-easy-solution
https://news.un.org/en/story/2017/11/637592-returning-foreign-terrorist-fighters-pose-enormous-challenge-no-easy-solution
https://undocs.org/S/2020/774
https://www.middleeasteye.net/news/egypt-sinai-booby-traps-homes-islamic-state
https://www.middleeasteye.net/news/egypt-sinai-booby-traps-homes-islamic-state
https://reut.rs/3ohkLHM
https://undocs.org/S/2020/774
https://undocs.org/S/2020/774
https://undocs.org/S/2020/774
https://undocs.org/S/2020/774
https://publications.armywarcollege.edu/pubs/3734.pdf
https://publications.armywarcollege.edu/pubs/3734.pdf
https://publications.armywarcollege.edu/pubs/3734.pdf
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within the narrative of extremist Islamist groups as it has a strong sectarian dimension (Christian vs. 

Muslim) and it acts as an unprecedented opportunity due to the geographical proximity of the conflict. 

Supporting Azerbaijan would, however, challenge the ideology of ISIS regarding the portrayal of Shia 

Muslims as one of the enemies, an issue that has caused disagreement between Da’esh and al-Qaeda. 

If they would be willing to fight for Shiites, it would therefore also be a signal towards al-Qaeda that 

they are willing to adapt their strategy.  

 To decrease Da’esh’s chances of future resurgence and success in making a significant impact, 

it would be wise to, at the very least, repatriate all foreign (in this case, all European) fighters and 

members who potentially pose a bigger threat than the local Syrian or Iraqi fighters. They pose a 

relatively bigger threat due to several different reasons. The currently detained European fighters are 

of a higher threat category compared to those who have already returned from the battlefield earlier 

on as they became disillusioned with Da’esh. The British defence secretary, Ben Wallace, and the chief 

of the United Kingdom’s secret intelligence service MI6, Alex Younger, have confirmed that the 

remaining European foreign fighters are relatively more dangerous as they are expected to be more 

motivated, radicalised, and have acquired skills and connections. The jihadists that are currently 

detained have spent a long time in the region, have witnessed excessive violence, and most likely 

know how to handle weapons.  

However, it is precisely for this reason that European governments are hesitating to repatriate 

their nationals. The fear is that returning foreign fighters could commit attacks, such as it was the case 

with the notorious 2014 attack on the Jewish Museum in Brussels, the 2015 Paris shootings, and the 

2016 Brussels bombings that were all conducted by returned Da’esh fighters. In fact, some European 

states are allegedly attempting to eliminate their nationals in Syria or Iraq, a decision that would most 

likely exacerbate grievances and would be used as a propaganda and radicalisation narrative. A lot of 

the political decisions are based on the bloody spell of terrorist attacks that occurred between 2014 

and 2016. Following this series of attacks, however, the total number of failed, foiled or completed 

attacks fell every year, and those who were involved in the attacks did not travel to Syria or Iraq.  

The fear and panic in Europe following the aforementioned terrorist attacks has changed the 

security landscape and led to a so-called ‘legislation fever ’in which politicians are pressured to choose 

emotional policies above rational policies. Terrorism expert Thomas Renard argues that, although 

politicians generally understand that repatriation is the wiser alternative, it would be political suicide 

to advocate as such. It no longer concerns the long-term security as it flows out of electoral 

considerations and push factors such as a fiery political opposition. The deprivation of nationality can 

https://ecfr.eu/publication/beyond_good_and_evil_why_europe_should_bring_isis_foreign_fighters_home/
https://www.thetimes.co.uk/article/diehard-isis-prisoners-must-stay-in-syria-says-defence-secretary-ben-wallace-6rrvqgjhm
https://icct.nl/publication/the-need-to-maintain-control-over-militant-jihadists/
http://jihadology.net/2018/02/15/guest-post-coming-home-explaining-the-variance-in-jihadi-foreign-fighter-returnees-across-western-europe/#sdfootnote11anc
https://www.economist.com/europe/2020/11/03/despite-the-horrors-in-vienna-and-paris-jihadism-has-declined
https://icct.nl/publication/countering-terrorism-through-the-stripping-of-citizenship-ineffective-and-counterproductive/
https://icct.nl/publication/countering-terrorism-through-the-stripping-of-citizenship-ineffective-and-counterproductive/
https://www.npr.org/2019/12/10/783369673/europe-remains-reluctant-to-repatriate-its-isis-fighters-here-s-why
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be considered as the exemplar of this legislation fever as it is highly symbolic and shows no sign of any 

clearheaded long-term security deliberation.  

Stripping people of their passports may make it even worse and it does not prevent them from 

entering the country. It does, however, most likely mean that, if they do manage to enter the country 

undetected, they will enter with probably malignant intentions. The case of Abdelhamid Abaaoud, the 

man who orchestrated the November 2015 attacks in Paris, shows that Da’esh members can manage 

to sneak into Europe unnoticed14. Abaaoud was in charge of the Emni unit that dealt with Da’esh’s 

operations in Europe. He managed to move up to 90 members into Paris. Passport stripping can also 

induce estrangement between different communities and identities as “people from certain (often 

minority) groups in the population see that only ‘their ’people are targeted by a specific measure, then 

there is a risk that these people will feel even more alienated and discriminated against”. If a state 

strips their nationals from their passport, the security agencies will have a harder time monitoring 

these people and will most likely lose control of them completely. 

Returnees could also be valuable intelligence sources for security services if they are 

repatriated. They might even play a role in deradicalisation back home. This might be of particular 

importance as most terrorist attacks in Europe recently have been committed by people who never 

reached Syria and Iraq in the first place, following orders given by Abu Muhammad al-Adnani to 

European supporters to “target the crusaders in their own lands and wherever they are found”, and 

who were only sentenced for brief periods of time. The average prison sentence rendered for terrorist 

offences in the EU in 2019 was six years, one year less than in 2018. For example, Kujtim Fejzulai, a 

Da’esh sympathiser who killed four and injured 22 people in Vienna in November 2020, attempted to 

travel to Syria and was released after eight months within a 22-month sentence.  

Criticism on European capacity to deal with returnees is certainly warranted. Terrorism expert 

Peter Neumann explains that “in many European countries the priority was to get people locked up 

and then to forget about them, with many becoming further radicalised in prison”. The short 

deradicalisation programme that K. Fejzulai was subject too was, as we can now conclude, not 

effective. Practitioners and researchers in the field of deradicalisation have not yet found the holy 

grail. However, once an individual poses a significant threat, it is clear that there are few people out 

there who will be perceived as legitimate interlocutors. Those who have lived in Syria and Iraq under 

Da’esh’s regime might proof valuable at that stage.  

                                                

14   E. Pokalova. “The Returnee Challenge”. See page 2.   

https://www.reuters.com/article/us-global-statelessness/countries-urged-not-to-strip-terror-suspects-of-citizenship-idUSKCN1TT1Z1
https://icct.nl/publication/countering-terrorism-through-the-stripping-of-citizenship-ineffective-and-counterproductive/
https://icct.nl/publication/countering-terrorism-through-the-stripping-of-citizenship-ineffective-and-counterproductive/
http://www.assembly.coe.int/LifeRay/JUR/Pdf/DocsAndDecs/2020/AS-JUR-2020-03-EN.pdf
https://ctc.usma.edu/options-dealing-islamic-state-foreign-fighters-currently-detained-syria/
https://blog.zeit.de/radikale-ansichten/files/2015/03/ADNANI_27Jan15.pdf
https://www.economist.com/europe/2020/11/03/despite-the-horrors-in-vienna-and-paris-jihadism-has-declined
https://www.dailysabah.com/politics/war-on-terror/turkeys-efforts-to-deport-daesh-terrorists-in-vain-as-europe-fails-to-handle-foreign-fighters
https://www.economist.com/europe/2020/11/03/despite-the-horrors-in-vienna-and-paris-jihadism-has-declined
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Besides the necessary investments in deradicalisation programs, European states must also 

improve their fact-gathering and monitoring capacities for terrorism-related cases. The fear is that 

European judicial bodies cannot properly collect evidence of crimes and, therefore, will handout too 

short sentences. There are several solutions and legal alternatives.  

The military can assist in the information and evidence-gathering process in Syria and Iraq, as 

shown by a recent case. If this is possible, the military could contribute significantly by gathering 

testimonies, Da’esh administrative documents, phones, hard drives, fingerprints, and so on. Finding 

evidence as a state would work more efficiently if this is arranged in coordinated action with other 

states. This will not only benefit the evidence-gathering process, but it will also allay the political 

backlash and demonstrate a unified European stance based on rational long-term security 

considerations.  

Other alternatives, some of them already under way, are international mechanisms, such as 

a United Nations Fact Finding Mission, the International Independent Commission of Inquiry, and the 

International, Impartial and Independent Mechanism. The latest UN report (August) noted15  that 

“open source information from the open and dark web and social media can be extremely valuable 

for law enforcement agencies engaged in the investigation and prosecution of suspected terrorists.” 

The report mentions the good work done by the United Nations Investigative Team to Promote 

Accountability for Crimes Committed by Da’esh/Islamic State in Iraqi and the Levant (UNITAD) as it 

has identified new evidentiary sources that can be used by judicial authorities in Europe, including 

forensic examination and call data records.  

In some instances, domestic courts have shown confidence in trying Da’esh members. Inès 

Madani and Ornella Gilligmann, who were behind a failed attack in Paris in 2016, were sentenced to 

30 and 25 years in prison. French prosecutors, meanwhile, have also shown determination in a case 

revolving around the 2015 attacks as 14 suspects will face trial in 2021. In Belgium, a returnee was 

sentenced to 28 years in prison for murder. Jean-Charles Brisard of the Center for the Analysis of 

Terrorism also explained to the New York Times that “it’s preferable that they be incarcerated in 

French prisons from where they can’t escape … and after they’ve served their sentences, it’s 

preferable that they be tracked by a competent intelligence service … in Iraq or Syria, I don’t have 

much faith in their intelligence services keeping track of our jihadists”.  

   When it comes to the financial cost of deradicalisation programs, monitoring, electronic 

surveillance, and other similar measures, it is clear that these costs might run high. However, the 

                                                

15 See page 23.  

https://icct.nl/publication/bringing-foreign-terrorist-fighters-to-justice-in-a-post-isis-landscape-part-iii-collecting-evidence-from-conflict-situations/
https://www.justice.gov/opa/pr/former-iraqi-terrorists-living-kentucky-sentenced-terrorist-activities
https://icct.nl/wp-content/uploads/2018/01/ICCT-Paulussen-Pitcher-Prosecuting-Potential-Foreign-Fighters-Legislative-Practical-Challenges-Jan2018.pdf#page=26
https://www.ecfr.eu/publications/summary/beyond_good_and_evil_why_europe_should_bring_isis_foreign_fighters_home
https://www.ecfr.eu/publications/summary/beyond_good_and_evil_why_europe_should_bring_isis_foreign_fighters_home
https://www.ecfr.eu/publications/summary/beyond_good_and_evil_why_europe_should_bring_isis_foreign_fighters_home
https://icct.nl/publication/bringing-foreign-terrorist-fighters-to-justice-in-a-post-isis-landscape-part-iii-collecting-evidence-from-conflict-situations/
https://www.ohchr.org/en/hrbodies/hrc/iicisyria/pages/independentinternationalcommission.aspx
https://iiim.un.org/
https://www.un.org/sc/ctc/news/document/s-2020-744-eleventh-report-secretary-general-threat-posed-isil-daesh-international-peace-security-range-united-nations-efforts-support-memb/
https://www.un.org/sc/ctc/news/document/s-2020-744-eleventh-report-secretary-general-threat-posed-isil-daesh-international-peace-security-range-united-nations-efforts-support-memb/
https://www.liberation.fr/france/2019/10/21/13-novembre-2015-l-enquete-judiciaire-est-bouclee_1758874
https://www.hln.be/nieuws/binnenland/teruggekeerde-syriestrijder-krijgt-28-jaar-cel-voor-moord-in-syrie~a6784d16/
https://www.nytimes.com/2019/11/17/world/europe/turkey-isis-fighters-europe.html
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question that should be asked is what the long-term costs are of inaction. The current situation is a 

rather unique one and therefore it is difficult to predict what the future consequences of inaction will 

be. What we do know is that the West has spent trillions of dollars in fighting terrorism since 9/11. 

And it is not only the financial costs that should be taken into consideration. As mentioned in the 

introduction of this report, hundreds of thousands of people have died in Iraq and Syria alone since 

2003. Working towards stability will carry a financial cost. However, instability will most likely carry 

higher financial costs and, more importantly, it will cost human lives.  

 What will be most essential to a well-thought through policy that respects domestic and 

international law and that will benefit long-term security is the realisation that, as Paulussen correctly 

explains in his brief, “it is the task of politicians to explain to their voters that 100% security is simply 

unobtainable … indeed, we should not criticise our politicians for the mere fact that an attack occurs 

… that, regrettably, has become part of our lives … however, we can and should criticise our politicians 

if they do not approach this problem calmly and wisely, as we expect from true leaders: clearly 

assessing the effectiveness of certain measures before they are adopted and thereby considering the 

international and long-term perspective, as well as all the norms and values that we stand for … to 

that, we are entitled”.  

 Besides all the objective security and legal arguments that should most definitely weigh in on 

the matter, European citizens and governments should, above all, consider the symbolic and ethical 

features of this conundrum. The physical support of thousands of Westerners functioned as a form of 

steroids for Da’esh as it accorded the organisation with worldwide recognition, provoked political 

polarisation, and triggered dramatic shifts in European policy and rhetoric. Regarding ethical 

considerations, it can be seen as a test for European states to see whether they truly believe in the 

backwardness of the death penalty, a belief and supposed conviction which they have been 

advocating for.  

  

https://icct.nl/publication/countering-terrorism-through-the-stripping-of-citizenship-ineffective-and-counterproductive/


21 

V. European stance on repatriation  

European countries were shocked by the amount of people that attempted and succeeded to travel 

to Syria or Iraq to join Da’esh. These men and women were thereafter known as foreign fighters, 

creating a sense of distance between them and the people back home, a rhetoric strategy that would 

facilitate passive policy regarding repatriation and the rejection of responsibility.  

 The exact numbers are not known. Estimates for the total number of foreign fighters, 

including women and children, range from 27,000 to 52,808. Estimates on the total number of 

Europeans ranges from 4,000 to 7,000. Of these Europeans, most of the fighters are said to originate 

from France, Belgium, Germany, and the United Kingdom. Many have already returned to Europe. 

Most Da’esh members and affiliates can be found in Syria’s al-Hawl camp and Roj camp which together 

hold about 70,000 people. Estimates on the total number of foreigners in these camps stands at 

13,500, including 500 to 800 adults from Europe. Some are still fighting in Idlib, north-western Syria, 

in particular for Hayat Tahrir al-Sham (formerly known as Jabhat al-Nusra) and Tanzim Hurras al-Din. 

 The US has repeatedly urged European countries to repatriate their foreign fighters. Although 

the US has had significantly fewer people that have travelled to Iraq or Syria to join Da’esh, they did 

show competence and decisiveness by having repatriated all American nationals who did travel to Iraq 

or Syria. The US even took the responsibility to bring two British men, el-Shafee el-Sheikh and 

Alexanda Kotey, to trial in the US. These two men, nicknamed the “Beatles”, were part of the group 

that were put in charge of Western hostages, including American journalists James Foley and Steven 

Sotfloff and American aid workers Peter Kassig and Kayla Mueller. The US Attorney General William 

Barr has promised the UK home secretary that the US would not seek or enforce the death penalty. 

 However, the timing of this decision – right before President Trump granted Turkey 

permission to invade northern Syria to establish a “safe zone” – partly expunges the shine of that 

initiative. The Turkish “Operation Spring Peace” military invasion in October 2019 led to prisonbreaks 

and an increasing instability in the region, as mentioned in chapter II.  

 Nonetheless, the US has shown that repatriation can be done. The decision to bring the two 

British men to trial in the US was explained as a necessary move to bring justice to the victims and 

showed determination and power. While the US has been losing credibility under President Trump 

over the past four years, they at least have shown to be on the right end in this particular debate. 

General McKenzie, commander of US Central Command (CENTCOM), explained correctly that “I don’t 

have an answer besides repatriation … We either deal with this problem now or deal with it 

exponentially worse a few years down the road”. The US vetoed a UN resolution proposed by 
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Indonesia on the prosecution, rehabilitation, and reintegration of all those engaged in terrorism-

related activities because it did not include repatriation as the UK and France vehemently opposed its 

inclusion.  

 The Special Rapporteur on the promotion and protection of human rights and fundamental 

freedoms while countering terrorism, Fionnuala Ní Aoláin, also criticised the resolution. “If the word 

repatriation does not appear in this resolution, and we don’t see positive encouragement of and 

support for repatriation, we can judge the outcome as an exercise in political draft-dodging.” “Stating 

the obvious, such fundamental compromises on the rule of law may be counter-productive to the 

long-term security of States.” “it means that transitional justice measures where appropriate must be 

an equal partner in the accountability space, including truth processes, amnesty, reparations, 

acknowledgment, memorialization, and rehabilitation.” 

According to a poll by Odoxa, 82 per cent of French citizens approve of the decision to let Iraq 

carry out the trials of French foreign fighters as 89 per cent of French citizens would be worried if 

France would repatriate French foreign fighters. It is unlikely that this sentiment has changed. Recent 

terrorist attacks in Paris and Nice have evoked a stance and political measures that leaves little room 

for repatriation.  

 Although France is principally opposed to the death penalty as a judicial punishment, 

emphasised once again only recently on the occasion of the 18th World Day against the Death Penalty, 

the French government has emphasised its respect for Iraqi sovereignty in delivering justice and has 

argued that French nationals who have fought for ISIS must be tried in the place where they have 

committed their crimes. There are even accusations that France had actively assisted in transferring 

French foreign fighters from Syria to Iraq. French Foreign Minister Le Drian visited Iraq to come to an 

agreement for the prosecution of (French) foreign fighters in Iraq.  

 Iraq is hesitant to take on this burden. In April 2019, Iraq proposed European states that it 

would prosecute all foreign fighters if they would pay Iraq 2 billion dollars to do so. Other states are 

also involved in this potential deal as experts from seven different countries – France, Germany, UK, 

Belgium, the Netherlands, Denmark and Sweden – travelled to Baghdad to discuss it.  

  Dutch Minister of Justice, Ferd Grapperhaus, was reportedly offered US assistance in 

repatriating ten ISIS women and their children from Syria but refused as he explained that the current 

national policy did not allow for returns. However, a Dutch court in Rotterdam called on the 

government to bring back citizens from Syria/Iraq (in this case it concerned six Dutch nationals). In 

other two cases, the Netherlands was forced to repatriate and prosecute two men, Reda N. and 

Oussama A., as they were released from prison in Turkey.  
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 The UK is thought to have revoked the passports of at least 100 individuals for joining terrorist 

groups abroad, although the real number is suspected to be higher. This is compared to a total of 12 

people between 1950 and 2002. These actions have been carried out regardless of the 1961 

Convention on the Reduction of Statelessness, to which the UK is a party. The argumentation behind 

this policy is that these citizens often have two passports. If this would be a legitimate alternative, it 

might induce a race between states to see who can revoke passports the quickest.  

The UK Foreign Secretary, Dominic Raab, explicitly stated that “in relation to the question of 

returns, we do not want to see foreign fighters returning to this country”. The British government 

prefers their citizens to face justice in Iraq or Syria. The case of Shamima Begum and Jack Letts gained 

quite some media attention as she appealed the decision to revoke her passport. The UK Court of 

Appeal ruled that S. Begum was allowed to return to the UK to pursue an appeal.  

Denmark has followed a similar path as it has announced plans to revoke passports in October 

2019. 158 Danish citizens are suspected to have joined Da’esh and only 27 of them are assumed to 

still be (alive) in Iraq or Syria, with twelve of them in prison. Germany has also introduced a new law 

that will allow the revoking of passports, although this will only be applicable in future cases and with 

people who have dual nationality. Although there is no active repatriation in Germany, there have 

been cases where German officials have lobbied against the death penalty for cases in Iraq. For 

example, Lamia K. was spared the death penalty in Iraq and instead got a 20-year jail term.  

There are also states in Europe that have decided to actively repatriate their citizens, such as 

Kosovo and Bosnia-Herzegovina. Kosovo brought back 110 of its citizens, although only four of them 

were men and most of them were children. The men were detained and the women and children were 

allowed to return home while the women were put under house arrest.   

Many people have been fighting for repatriation and against capital punishment. When nine 

French nationals were sentenced to death in Iraq, 45 French lawyers signed a letter that denounced 

the government’s inaction to stop the trials as they emphasised domestic law and the usual staunch 

French opposition to the death penalty. French lawyer Martin Pradel is another example of someone 

who has been defending repatriation and fighting against unfair trials and the death penalty. David de 

Pas, a French judge, called for repatriation so that French nationals could be tried in French domestic 

courts, as he explained that inaction would only perpetuate a “circle of hell”. 

VI. Conclusion and recommendation  

This report has attempted to show a structured and informative overview of the debate concerning 

repatriation of European Da’esh fighters. The chapters background and law and practice were written 
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with the objective to provide context to the debate while the chapters best practices and theory and 

European stance on repatriation were written with the objective to inform the reader on the possible 

arguments in favour of repatriation and European policy so far.  

 It is important to make the right decisions regarding European Da’esh fighters as it will create 

a framework and space for the next challenge: prosecuting thousands of Iraqi/Syrian and other non-

European Da’esh fighters. While European states cannot ensure fair trials and a limitation on the death 

penalty in Iraq and Syria, or anywhere else for that matter, they can show leadership by setting the 

right example. It is time for European states to show the necessary integrity and consistency. 

  European governments and media should reframe the issue of foreign fighters. Similar to what 

the US has done, the focus should be on repatriation as this is the best way to deliver justice to the 

victims, gain more valuable intelligence on Da’esh, demonstrate positive power and capacity, ensure 

long-term security, and, ultimately, show true commitment to international human rights, fair trials, 

and the opposition against capital punishment, no matter what the circumstances are.  
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